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Fair working conditions and better environmental and climate protection in the production and
trade of goods around the world: these are the most important goals of the European Due Diligence
Act. The TUV Association highly welcomes the European Commission’s proposal to make due
diligence obligations for responsible supply chains mandatory for companies operating in the EU.
The European Union now has the historic opportunity to create clear rules and a level playing field
for compliance with human rights and environmental due diligence obligations for all companies
active in the European Single Market. It was not least the coronavirus pandemic that has illustrated
the need to make supply chain relationships responsible and resilient.

Some European countries (France and the Netherlands, for instance) have already implemented
mandatory measures. In Germany, a law on corporate due diligence in supply chains will enter into force in
2023. According to a recent study by the TUV Association®, most companies in Germany welcome
regulatory action for more sustainability in a globalized economic world. 56 percent of companies with 25
or more employees are in favour of a supply chain law. Only 29 percent oppose the law and 15 percent are
undecided.

However, it is also clear that individual companies cannot achieve the goal to make supplier relationships
responsible all over the world alone. Therefore, in the view of the respondents, the same requirements
should apply to all competitors. Three out of four companies welcome that the legislation may create
uniform standards for supply chains and believe that it will create alevel playing field with equal rights
and obligations, whereby paying attention to sustainability will no longer represent a competitive
disadvantage. Furthermore, according to the respondents, the due diligence legislation may even
encourage investments in sustainable development. Another positive effect will be the creation of
increased legal certainty. According to 69 percent of respondents, the due diligence legislation might also
lead to a change in awareness of corporate behaviour. Nearly one in two companies is of the opinion that
business relationships with suppliers are improving and that, thanks to risk management, the legislation
will contribute to its economic success in the long term.

LTV Association (2022): Sustainable supply chains - environmentally friendly, socially just, economically successful
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The TUV Association welcomes the EU Commission's plans to establish binding requirements by
considering the entire supply chain. Welcomed is also that the proposal includes comprehensive social
and humanrights, as well as environmental and climate-related due diligence obligations.

For a successful implementation of the Due Diligence Act, the EU legislator should not only focus on
providing comprehensive requirements, but also on ensuring that the requirements are effectively
complied with. We strongly welcome that the proposal assigns an important role to independent third
parties assessing compliance with due diligence obligations along the supply chain. Certifications and on-
site audits by independent conformity assessment bodies are important instruments to ensure
compliance with social and environmental standards. Independent third party assessments can create the
necessary confidence in the statements of the individual elements in the supply chain - thereby
supporting companies and authorities, creating transparency for consumers and, ultimately, contributing
to an equitable and sustainable world.

The TUV Association is now calling for a swift legislative process. Given the long delays in the preparation
of the proposal, the European Parliament and the Council should seek to adopt their positions quickly.

www.tuev-verband.de
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Central demands

1. Scope

>

>

Apply a consistent risk-based approach and include small and mid-sized enterprises (SME) which can
be considered ,high-risk”.

Ensure a true international level playing field by eliminating disadvantages for EU companies.

2. DueDiligence

>

>

Strong focus on environmental due diligence is aright step.

No limitation of due diligence obligations to established business relationships.

3. Preventing and ending actual adverse impacts

Ensure compliance with provisions through third party conformity assessment.

Maintain high quality standards through accreditation as the preferred means for establishing
competence.

Industry initiatives must prove to meet all the due diligence requirements.

4. Accompanying measures

>

>

Provide guidance to companies and support them in terms of implementation.

Integrate existing standards and certifications, if they are suitable.

5. Combating climate change

>

The fact that the EU Commission, in addition to environmental due diligence requirements, is taking
up the limitation of climate change and a commitment to the 1.5 °Cinits draft is a right step.

www.tuev-verband.de
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1. Scope (Art.2)

Apply a consistent risk-based approach

We welcome the EU Commission's proposal to oblige in particular larger companies to comply with their
due diligence obligations. Small and medium-sized companies are not directly in the scope of this
proposal. However, a blanket exemption for SMEs could be problematic, as their economic activities can
also lead to human rights violations and negative environmental impacts. Furthermore, thousands of
European companies would be out of the scope of this legislation, undermining a much-needed level
playing field and the overall effectiveness of Due Diligence obligations. Therefore, it is very positive that
the Parliaments proposal? includes those SMEs, which can be considered ,high-risk” (textiles, agriculture
and extraction of minerals as proposed by the EU Commission). However, small and medium-sized
companies in particular often find it difficult to verify compliance with social and ecological standards in
the third, fourth or fifth stage of their supply chain. They lack the human and financial resources to do so.
Therefore, SMEs should face proportionate and reasonable obligations, and should receive additional
support such as best practice training in understanding their responsibilities.

Ensure aninternational level playing field

We welcome the inclusion of companies from third countries that generate turnover in Europe. This will
mitigate expected competitive disadvantages for European companies and is a first step towards an
international level playing field. However, the proposal does not seem to provide a true level playing field.
Threshold values for non-EU companies are much higher than for EU companies (e.g., 150 million EUR
turnover inside the EU for third country companies, while for EU companies 150 million EUR worldwide).
This means that EU companies that must comply with the directive are likely to be much smallerin practice
than companies in third countries are. The EU Commission should work towards a true level playing field.

2 European Parliament resolution of 10 March 2021 with recommendations to the Commission on corporate due diligence and corporate
accountability (2020/2129(INL))
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2. Due Diligence (Art. 4, 5-11)

Strong focus on environmental due diligence as aright step

We highly welcome the fact that the EU Commission is giving great attention to environmental due
diligence with several environmental conventions being listed in the proposal. The included provisions go
further than national due diligence legislation such as the German Supply Chain Act, thus fostering the
Green Deal and the new Circular Economy Action Plan. According to a representative Forsa survey
commissioned by the TUV Association?, a majority of German companies agrees that environmental and
climate protection should lie on equal footing as human rights protection.

No limitation of due diligence obligations to established business relationships

The draft directive limits due diligence to established business relationships:

"[...] take appropriate measures to identify actual and potential adverse human rights impacts and adverse
environmental impacts arising from their own operations or those of their subsidiaries and, where related to
their value chains, from their established business relationships.” (Art. 6)

While this limitation may at first glance appear reasonable from a business perspective, it runs counter to
the UNGP and OECD Guidelines. They follow a risk-based approach and deliberately do not limit the scope
of due diligence to a particular set of closely related business relationships. Limiting due diligence to
"established business relationships” creates a clear risk that in practice the focus of due diligence will not
be defined by where the most severe risks and impacts occur in a company'’s value chain, but by whether
or not a business relationship can be characterized as “established”. Furthermore, this creates incentives
for companies to avoid relationships that would need to be categorized as “lasting”.

While the concept of “established business relationships” may have value as a basis for defining the scope
of potential civil liability (Art. 22), using it to define the scope of the responsibility to carry out due
diligence is problematic. In our view, it makes sense to limit civil liability to “established business
relationships”, but aligning the scope of the duty to do due diligence to “business relationships”. This
would also align with the Parliament’s recommendations in its initiative report of March 2021 to require
due diligence to the full scope of the value chainin line with international standards, and to limit civil
liability to a narrower set of situations.

3 TUV Association (2022): Sustainable supply chains - environmentally friendly, socially just, economically successful
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3. Preventing and ending actual adverse impacts (Art. 7 and 8)

The Commission proposal refers to two important instruments that companies should utilize in order to
prevent or end actual adverse impacts (Art. 7 and 8):

a) Contractual assurances from a business partner with whom it has a direct business relationship
that it will ensure compliance with the company’s code of conduct and, as necessary, a prevention
action plan, including by seeking corresponding contractual assurances from its partners, to the
extent that their activities are part of the company’s value chain (contractual cascading).

b) The contractual assurances or the contract shall be accompanied by the appropriate measures to
verify compliance. For the purposes of verifying compliance, the company may refer to suitable
industry initiatives or independent third party verification systems.

Both contractual terms and verification mechanisms are core elements of corporate due diligence
practices. The TUV Association welcomes that the proposal assigns a role to independent third parties
with regard to the assessment of the contractual assurances or the contract itself.

Independent conformity assessment bodies have become key actors in the implementation and
verification of human rights and environment-related due diligence obligations of companies. This applies
both to their procedural and organizational ex-ante obligations, and to the assessment of compliance
with due diligence practices on-site.

The value of third party assessments in the due diligence process

The Commission proposal includes the obligation for companies to demonstrate, and for judicial and
administrative bodies to assess, compliance with due diligence requirements. The involvement of
conformity assessment bodies adds an additional layer of independent scrutiny to the due diligence
process.

Through their assessments (e.q. certification of management systems or supplier and supply chain audits
according to Sedex/SMETA, amfori BSCI, SA 8000) conformity assessment bodies help companies to:

> assure companies themselves that their due diligence systems are sufficient and all-encompassing,
> assure companies that their due diligence obligations are being upheld on-site,
> assure their customers (B2B-B2C) that they fully comply with the legislative provisions,

> help companies to easily demonstrate their compliance with due diligence obligations vis-a-vis
judicial and administrative bodies,

www.tuev-verband.de
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> helpto foster the trust of stakeholders and consumers in their activities.

Conformity assessment bodies equally reduce the burden on supervisory authorities (Art. 17, 18). Given
widely diversified global supply chains and the large amount of companies affected, supervisory
authorities within the member states will on their own not be able to adequately enforce the given
provisions. Itis therefore likely that official controls will mostly be limited to random documentary checks
leaving out visits of production sites abroad. Independent third parties can support and relieve the
authorities in their controls and enforcement mechanisms - also owing to their worldwide presence.

Finally, third party assessments are an important transparency tool for companies to signal to their
stakeholders - whether in B2B or B2C relationships - a well-functioning due diligence management
system. Consumers, for instance, can have trust in product claims through a certification mark, be it the
responsible sourcing of raw materials or a sustainable production. This helps to make informed choices in
favor of sustainable products.

Maintain high quality standards through accreditation

Itis also necessary to define standards for conformity assessment, and to set uniform quality standards
for certification and audit reports. The international standards for conformity assessment and
accreditation systems (ISO/IEC 17000) should be taken as the basis for this. The European system of
accreditation ensures a high quality infrastructure. Therefore we recommend amending the definition of
“independent third-party verification” (Art. 3) to ensure that only accredited bodies, which are
established as legal persons, would be allowed to conduct verification regarding the implementation of
the contractual assurances to prevent and mitigate identified adverse effects. These bodies should also
be external to the companies in question. Internal auditors may lack the necessary distance from the
company to properly examine and report potential breaches of contractual agreements with business
partners.

Accredited independent bodies have consistently to prove that they have both the necessary level of
technical expertise to carry out such assessments and are independent from manufacturers and users
alike. In order to further strengthen this quality infrastructure, the European Commission should oblige
Member States and their competent bodies to accept accreditations as the only possible means for
demonstrating competence.

Industry initiatives must prove to meet all the due diligence requirements

The Commission proposal also foresees the development of industry initiatives to be used to
demonstrate compliance with the due diligence requirements. This approach is to be welcomed in
principle. However, industry schemes should only be recognised if they can prove to meet all the
requirements established under Articles 4, 5-11, including a mandatory third party verification. This is

www.tuev-verband.de
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important to ensure a level-playing field and to avoid a race to the bottom. The Commission, in
cooperation with Member States, should issue guidelines for assessing the suitability of industry
initiatives.

4. Accompanying measures (Art. 14)

Provide guidance to companies and support them in terms of implementation

According to Article 14, Member States and the Commission are obliged to offer accompanying measures
to companies that fall within the scope of this Directive and to actors along the global supply chains that
are indirectly affected. This is highly welcome. In particular, for small and medium-sized enterprises,
guidance should be available to provide information on how best to comply with due diligence obligations.
This might include, for example, minimum requirements for the creation of a code of conduct, appropriate
measures and techniques for risk assessment and information on digital tools for sustainable supplier
management.

Integrate and list existing standards and certifications

Existing industry-specific standards should be taken into account in the design of the due diligence
legislation to an appropriate extent, but must be sufficiently distinct, suitable to meet the goals of the
directive and independently assessable. Companies and suppliers certified based on recognised industry
standards should find it easier to demonstrate compliance with their due diligence obligations. In this
way, duplication of effort could be avoided and efforts to comply with social and ecological due diligence
could be recognised accordingly.

The Commission, in cooperation with the Member States, should issue guidance on the assessment of the
appropriateness of industry schemes and multi-stakeholder initiatives and should draw up a list of
suitable standards and certifications.

5. Combating climate change (Art. 15)

Article 15 requires Member States to ensure that companies submit a plan whereby the company's
business model and strateqgy are consistent with the transition to a sustainable economy and with
limiting global warming to 1.5 °C (with reference to the Paris Agreement). We welcome the fact that the
EU Commission, in addition to environmental due diligence requirements, is taking up the limitation of
climate change and a commitment to the 1.5 °Cinits draft. We also welcome, that, in case climate change
is or should have been identified as a principal risk for, or a principal impact of the company'’s operations,
the company must include emission reduction objectivesin its plan.
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About the TUV-Verband e. V.: As TUV Association, we represent the policy interests of
the TUV assessment organisations and foster the professional exchange between our

members. We are committed to the technical safety, digital security and sustainability of
products, systems and services. Universally applicable standards, independent
assessments and qualified training form the basis. Our goal is to maintain the high level of
technical safety, to build trust in our digital world and to preserve our livelihoods. To this
end, we are in regular exchange with policymakers, authorities, the media, companies and
consumers,
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